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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,  
SONITPUR AT TEZPUR 

 
 
PRESENT : Sri S. Das    
   Additional Sessions Judge  

Sonitpur, Tezpur 
 

 
JUDGMENT IN SESSIONS CASE NO. 289 OF 2013 

 
Under Section 376 of Indian Penal Code 

( Arising out of G.R. Case No. 458 of 2013 ) 
 

 
State of Assam 

 
 

– Versus – 
 

1. Nipen Malodas 

              S/o- Lt. Tarapad Malodas 

          Vill- Hakma Malobasti 

P.S- Jamuguri 

 

A  P  P  E  A  R  A  N  C  E 
 

For the State   : Smti. R. Chakravorty, Addl. P.P. 
 
For the Accused  : Mr. S.K. Roy, Advocate. 
 
Date of Evidence : 01-09-13,22-12-14,24-02-15,01-06-15,22-07-15, 

09-09-15. 
 
Date of argument  : 04-02-2016.    
 
Date of Judgment  : 18-02-2016 
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J U D G M E N T 

 

Brief facts : 

           Prosecution case in brief is that on 28 2 2013 Smti Pabitra Lama of vill- 

Hakma Gopchar under Jamuguri PS lodged a complaint  with Jamuguru P.S. alleging 

that on 26-2-2013 at about 8 PM while she was having a wash at the tubewell at her 

house accused Sri Nipen Malodas entered into her house premises and caught hold of 

her from behind and gagged her mouth and forcibly took her to the bank of 

Ghiladhari River and committed rape upon her. The complainant also alleged that she 

attempted to jump into the river, but the accused prevented her and got her back 

home. 

2.            On receipt of the ejahar the O/C, Jamuguri P.S. registered a case 

being Jamuguri P.S. case No.19/13 U/s.376 of IPC.  

3.             Police started investigation and after completion of investigation 

submitted charge sheet against accused Nipen Malodas to stand trial U/s.376 of IPC. 

4.  The corresponding G.R. Case No.458/13 came up before the Ld. Addl. 

C.J.M., Sonitpur, Tezpur. Accordingly process was issued and on appearance of the 

accued Ld. Addl. C.J.M., F.C., Sonitpur, Tezpur   furnished necessary copies to the 

accused and committed the case to the Court of Hon’ble Sessions Judge and then the 

case was transferred to this court for trial.  

5.  On receipt of the case record and on appearance of the accused this 

court considered the materials on record and upon hearing both the sides framed 

charge U/s.376 of IPC and read over and explained to the accused, to which he 

pleaded not guilty and claimed to be tried.  

6.  Prosecution, in order to bring home the charge against the accused 

examined as many as nine witnesses including the Medical Officer and Investigating 

Officer. On conclusion of prosecution evidence the accused was examined U/s.313 of 

Cr.P.C. The circumstances appearing in the evidence against the accused were put to 
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him and necessary questions were also put to him. The accused totally denied the 

prosecution allegation. The accused declined to adduce evidence in his defence.   

                Point for determination  : 

7.             Whether the accused on 26-2-13 at about 8 p.m. entered in the house of 

complainant Pabitra Lama and thereafter took her to a lonely place near Ghiladhari 

River and forcefully committed rape on her against her will   ?  

 

8.  I have heard argument advanced by learned counsel for both the 

sides. I have gone through the evidence on record.                

Discussion, Decision and Reasons thereof  :  

9.    PW1 Pabitra Lama is the victim. Her evidence is that the occurrence 

took place on 26-2-2013 at about 8 PM. She stated that at that time while she was 

having a wash at the tube well at her house the accused coming from behind and 

grabbed her and gagged her mouth and dragged her to the bank of Ghiladhari River 

and forcefully committed rape on her. She also stated that the accused warned her 

not to raise  alarm else he would kill her. Further she stated that the accused 

removed under wear and had forceful sexual intercourse about 3/4 times. After the 

accused released her she jumped into the river as she did not want to live with the 

stigma which the accused brought into her life. Then the accused got her out of the 

river and asked her to go home. In the mean time her parents made search and 

informed VDP secretary. At about 3.30 a.m. she reached home and narrated the 

incident to her parents. Her parents called a meeting in the village but it could not be 

held. She also stated that on that day( day on which she got back from the po) she 

had gone to her elder sister’s house at Gamiri. Next day she returned home and filed 

an ejahar with Jamuguri P.S. Police got her medically examined and she also gave 

statement before magistrate u/164 Cr.P.C. She also stated that at the time of 

occurrence she was reading in class XII. Ext 1 is ejahar, Ext.1(1) her signature. 
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10.  P.W.2 is Chandra Maya Lama, mother of the victim. She deposed that 

the occurrence took place about 1 year ten months back. On the date of occurrence 

at about 8 pm she was with her daughter at home. Her daughter had gone to have a 

wash at the tube well  of her house but her daughter was missing. She  searched for 

her daughter but could not find her. She also stated that at about 2/3 a.m. her 

daughter came home with her clothes drenched in water. Her daughter was crying 

and on being asked her daughter told that the accused by gagging her mouth had 

forcibly taken her to the bank of Ghiladhari river. 

11.  P.W.3 is Tanka bahadur Lama, father of the victim. He has given same 

evidence as P.W.2 .He also stated that on being asked his daughter told that the 

accused had committed rape on her on the bank of Ghiladhari river. 

12.   P.W.4 Jatin Kechi. He has deposed that the heard that there was 

quarrel between the accused and the victim. 

13.  P.W.5 Ranjan Chetry has deposed that he does not know about the 

occurrence. 

 14.  Pw 6 Bhakta Bahadur Chetry deposed that the occurrence took place 

about 2/3 years back. On the date of occurrence at the relevant time he was VDP 

secretary of the village where the complainant resided. The incident took place at 

about  8 am. Then at about 3 am(wee hrs) Pabitra lama’s elder sister came to him 

and told that accused Nipen had forcibly taken her daughter to the bank of Ghiladhari 

river. He went to her house and on being  asked Pabitra told him that  the accused 

had forcibly taken her away and in the morning she came back home. 

15.   P.W.7 Prabhat Chandra Das  has deposed that the occurrence took 

place about three years ago. He was informed by the villagers that accused Nipen   

raped Pabitra Lama. 

16.  P.W.8 Daneswar Deka is the Investigating Officer and he in his 

evidence deposed that on 28-2-13 he was at Jamuguri P.S. On that day he received 

an ejahar from Pabitra Lama and he was entrusted to take up investigation. He met 

Pabitra Lama at the police station and recorded her statement. He also visited the 
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place of occurrence near Ghiladhari River and drew sketch map of the place of 

occurrence. Ext.3 is the sketch map and Ext.3(1) is his signature. He also recorded 

the statement of the witnesses and sent the victim to Civil Hospital for medical 

examination.  He also produced  the victim before the court for recording her 

statement U/s.164 of Cr.P.C. He arrested the accused and also collected the medical 

report. On completion of investigation he submitted charge sheet against the accused 

U/s.376 of IPC. Ext.4 is the charge sheet and Ext.4(1) is his signature.   

17.    P.W.9 Dr. Jahanara Begum  deposed that on 1-3-13 she was at KCH 

as Sr. M & HO and on that day she examined victim Pabitra Lama on police 

requisition from Jamuguri PS case No.29/13 and escorted by her parents and lady 

home guard.  On examination she found : 

                      Height  - 5 ft., wights 45 kgs and teeth 14/14. 

                       The girl is average built with developed secondary sexual character of 

no mark of injury or violence on her body or private parts. Hymen is absent. The 

vaginal smear  report has not been received.  

                       Report of X-ray examination  : Union of epiphysis of the lower ends 

of left radius and ulna are complete. All epiphysis of the bonds around left elbow joint 

have fused with respective shafts. Epiphysis of iliac crest has not appeared. 

                       She opined that   the girl is above 18 years of age and has no 

positive finding of sexual assault.  

                      Ext.5 is the medical report and Ext.5(1) is her signature. 

Cross Examination of witnesses 

18.  P.W.1 in her cross stated that she lodged a complaint on 28-2-13. She 

also stated that her house is about ½ k.m. away from that of the accused. She also 

stated that tubewell was in the back-yard of her house and also stated that at the 

time of occurrence her father, mother and brother were present in the house.  

Further she stated that the accused is the friend of her elder brother and he used to 

visit her house. She denied the defence suggestion that the accused did not caught 
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her from behind and gagged her mouth and took her away. She also stated that she 

stated before police that the accused committed rape on her for about eight hours. 

She denied defence suggestion that the accused committed rape on her  from 8 p.m. 

to 3 a.m. She also denied the defence suggestion that she did not state before police 

that she attempted to jump into the river and that the accused took her to her house. 

She also stated that police did not seize the clothes/under wear which she was 

wearing at the time of occurrence. She also stated that she tried to escape but failed. 

She denied the defence suggestion that she had voluntarily gone with the accused. 

Further she denied the defence suggestion that just to avoid reproach from her 

parents she got herself drenched in water.  

19.  P.W.2 in her cross stated that prior to the occurrence the accused used 

to visit her house. Further she stated that her daughter maintained good relation with 

the accused as the accused was the friend of her son.  She also stated that  after the 

occurrence she gave her daughter in marriage. She denied the defence suggestion 

that on the date of occurrence at about 8 p.m. her daughter did not have washed at 

tubewell. She also denied that the accused did not took her daughter forcibly.  

20.  P.W.3 in his cross stated that one Gopi Malodas their neighbor was 

closed to them but at the time of occurrence he did not visit their house. He also 

stated that now his daughter was married to a person who resides at Missamari and 

now she is pregnant.  She also stated that he stated before police that  the accused 

sometimes  visited his house and his daughter developed intimate relation with him. 

She also stated that he was not aware whether his daughter sometimes went out 

with the accused. He denied the defence suggestion that the accused did not commit 

rape on his daughter.  

21.  P.W.6 in his cross examination stated that from the house of the victim 

the centre of the village is about 1 ½ furlong. He also stated that in the centre of the 

village there is a vegetable market and there was always gathering of public in the 

market upto 9-10 p.m. He also stated that neither he heard about the occurrence nor 

the victim told him that she was being raped.  
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22.  P.W.7 in his cross examination stated that he had no knowledge about 

the occurrence and the victim did not tell him about the occurrence. Further he stated 

that he did not state before police that Chandramaya Lama told him that the accused 

abducted her daughter from her house and committed rape her.  

Appreciation of evidence 

23.  In this case prosecution has examined nine witnesses including the 

Medical Officer and Investigating Officer. The victim has been examined as P.W.1. In 

her evidence the victim has categorically stated that on 26-2-13 at about 9 p.m. while 

she had come out of her house to have a wash at tubewell  the accused came from 

behind and caught hold of her and gagged her mouth and took her away to bank of 

Ghiladhari river and committed rape on her forcefully against her will. The victim also 

stated that the accused had forcibly sexual intercourse with her 3-4 times and as she 

could not bear such insult to her chastity she jumped in he river but the accused lifted 

her and persuaded her to go to home. So far as other official witnesses are 

concerned, the P.W.2 and P.W.3 are   mother  and father of the victim respectively. 

In their evidence they have supported the version of the victim as regards the date 

and time of occurrence and they stated that the victim returned home at about 2:30 

a.m. drenched her clothes in water and on being asked she had narrated the incident 

that the accused had committed rape on her on the bank of Ghiladhari river. The 

evidence of the P.W.4 and P.W.5 are insignificant as they have not stated that 

anything concrete regarding the occurrence. P.W.6 is an independent witness and he 

is the VDP Secretary of the village in which the victim resided. He has stated that he 

got to know about the incident from the mother of the victim and he went to the 

house of the victim and  came to know from the victim that the accused had taken 

away the victim in the wee hours of the morning she came back home. She also filed 

complaint.  Evidence of the P.W.7 is hearsay.  

24.  Coming to the evidence of the  P.W.9 Medical Officer  it is found that 

the Medical Officer examined the victim on 28-2-13 in Kanaklata Civil Hospital. On 

examination the doctor did not find any positive sign of rape of sexual intercourse. 

However, it reveals from the report of the doctor that the victim had stated before 



- 8 - 
 

her that on 26-2-13 she was sexually assaulted. According to the doctor, the victim 

was of 18 years of age.   

25.  P.W.8  is the Investigating Officer and he received the ejahar on 28-2-

13 at Jamuguri PS and started investigation and got the victim medically examined 

and also produced the victim for recording her statement U/s.164 of Cr.P.C.  He 

arrested the accused and collected the medical report and on completion of 

investigation submitted charge sheet against the accused.  

26.  I have carefully considered the evidence of witnesses in their cross 

examination part. The victim in her cross denied the defence suggestion that she had 

voluntarily gone with the accused. She also stated in her cross that the accused 

committed rape on her for about eight hours.  Now coming to the evienceo f the 

P.W.2 and P.W.3  mother and father in their cross part it is found that both the P.Ws. 

in their cross stated that the victim had maintained cordial/intimate relation with the 

accused and the accused sometimes visited their house. However, these two P.Ws. 

denied that the accused did not forcefully took away their daughter from their house.  

They also denied the defence suggestion that the accused did not commit rape on her 

daughter. P.W.6 and P.W.7 are two independent witnesses. These two p.Ws.  though 

in their   examination in chief stated that they heard about the occurrence, in their 

cross they stated that they did not hear about the occurrence and neither the victim 

nor her mother  told them about the occurrence.  

27.  I have carefully considered the evidence on record in its entirety. Here 

in this case prosecution relies upon the evidence of the victim as well as other  

witnesses. It may be mentioned that version of the P.W.1  regarding the occurrence 

finds support from the evidence of the P.W.2 and P.W.3 who are the mother and 

father respectively of the victim. However, coming to the evidence of the P.W.6 and 

P.W.7 independent witnesses it transpires that they had no knowledge about the 

occurrence. In their evidence defence has elicited from these two independent 

witness in cross that neither the victim nor her mother or any other family members 

told them about the alleged occurrence.  
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28.  Ld. Counsel for the accused while arguing this case vehemently 

submitted that the accused and the victim had intimate relation and the victim is a 

consenting party as it is revealed from the evidence on record. Ld. Counsel for the 

accused also submitted that the evidence of the victim and her parents does not find 

corroboration from the independent witnesses. Moreover, ld. Counsel for the accused 

submitted that the evidence of the victim does not inspire confidence as prudence 

cannot lead us to accept her evidence that the accused had forcibly taken her from 

her house through the crowded place of the village and committed rape on her for 

eight hours. Further Ld. Counsel for the accused submitted that in stead of 

immediately filing FIR against the accused the victim after the occurrence had gone 

to the house of her elder sister and thereafter she came back and filed ejahar which 

would show that the victim had improved here version and undoubtedly there is every 

possibility of exaggeration as there was delay in lodging the FIR. 

29.  Ld. Counsel for the accused also submitted that even if it is 

assumed/presumed that the accused had sexually intercourse with the victim, from 

the evidence on record it is quite  clear that she was consenting party.  

30.   I have given my anxious   thought to the facts and circumstances and 

evidence available before me. I have also carefully considered the submission/ 

contention raised by the ld. Defence counsel. It is found from the materials on record 

that the occurrence took place on 26-2-13 and the ejahar was lodged on 28-2-13. 

There was no explanation of the delay in lodging the ejahar. Though the victim in her 

cross stated that her father informed and appealed the villagers to call a meeting in 

the village to discuss about the incident, this piece of evidence remains 

uncorroborated in as much as the independent witnesses who are the co-villagers of 

the victim have not  made any whisper about such appeal for meeting. So, the delay 

in filing the FIR has not been satisfactorily explained by the prosecution. Furthermore, 

from the medical evidence it is found that the doctor after examination did not find 

any positive sign of rape nor any  injury mark on any part of the body of the victim. 

That apart, the victim has not uttered a single word that she sustained injury or 

suffered from any pain as a result of the rape. I find that there is merit in the 

submission of the Ld. Defence counsel.  
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31.  It is true that in a case of rape accused can be convicted solely on the 

testimony of the victim and it needs no corroboration from any quarter if the evidence 

of the victim inspires confidence. However, here in this case,  the evidence of the 

victim for reasons stated above does not inspire confidence. In view of what has been 

discussed above I find that prosecution has failed to prove this case beyond all 

reasonable doubt.  

O R D E R 

 

32.  In the result, I find the accused not guilty U/s.376 of I.P.C. 

Accordingly, he is acquitted and set at liberty forthwith.  

33.  So far as the compensation or rehabilitation towards the victim 

U/s.357(A) of Cr.P.C. is concerned, here in this case I find that in absence of any 

physical injury or any contention to the effect that the victim suffered any loss or 

injury, I am not inclined to award any compensation to the victim.  

34.  Given under my hand and seal of this court on this 18th day of 

February, 2016.  

 

( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  
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Sessions Case No.289 of 2013 

 

A  P P E N D X 

 

PROSECUTION WITNESSES 

1. P.W.1 : Smti Pabitra Lama 

2. P.W.2 : Smti Chandra Maya Lama 

3. P.W.3 : Sri Tanka Bahadur Lama 

4. P.W.4 : Sri Jatin Kachi 

5. P.W.5 : Sri Ranjan Chetry 

6. P.W.6 : Sri Bhakta Bahadur Chetry 

7. P.W.7 : Sri Prabhat Chandra Das 

8. P.W.8 : Sri Daneswar Deka 

9. P.W.9 : Dr. Jahanara Begum 

LIST OF EXHIBITS 

 

1. Ext.1 : Ejahar 

2. Ext.2  : Statement of victim U/s.164 Cr.P.C. 

3. Ext.3 : Sketch map 

4. Ext.4 : Charge sheet. 

5. Ext.5 : Medical report.  

 

 

( S. Das ) 
Additional Sessions Judge, 
       Sonitpur, Tezpur.  
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